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PREFACE!

Judge Cynthia Holloway seeks review of the *“Findings,
Concl usi ons and Recommendati ons” submtted by a hearing panel of
the Judicial Qualifications Conmm ssion (“JQC’) on January 16,
2002, pursuant to Fla. Const. art V, section 12(f). The JQC
found Judge Holloway gquilty of seven counts of judicial
m sconduct and recomended a public reprimand and 30 days
suspension fromoffice w thout pay. In response to this Court’s
“show cause” order, Judge Hol | oway skews all of the facts in her
own favor. Because the JQC s findings and conclusions are
supported by clear and convincing evidence when the record is
construed in its proper |light, they should be approved.
Moreover, the only thing “unprecedented” about the JQC s
recommended discipline (I.B. 10) is its leniency in the face of
the “m sleading” testinmony given by this Judge, which the
heari ng panel found was “intended to keep secret” other judicial
m sconduct. That | eniency was accorded Judge Hol | oway because

of mtigation evidence she presented, which the hearing panel

L' All references are to the transcript of the hearing (T.
), the trial exhibits (PX-, DX-), and Judge Holloway' s Initial
Brief. (I.B. ).



expressly took into consideration.

STATEMENT OF THE CASE AND FACTS

Judge Holloway's statenent of the case and facts is
argunment ative, inconplete, inaccurate and in many instances
unsupported by record citations (I.B. pp. 1, n. 5 3, 4, 5-6,
7). Accordingly, this new statenent of the case and facts
follows.? To place events detailed here in context, noreover,
sonme background is in order.

A. BACKGROUND

P.A., a mnor child, was born on August 22, 1995 to Robin
Adair (nother) and Mark Johnson (father) 1in Los Angeles,
California. (T. 99). P.A ’'s parents were unmarried and, at the
time of her birth, had gone their separate ways. (T. 201).
Robin Adair’s sister, Cindy Tigert, wanted custody of P.A
because she and her husband “really wanted another child.” (PX
14, p. 27). VWhen P.A was only ten nonths old, her nother noved
them to Florida, where they subsequently resided in a small
house on the Tigerts' property. (T. 101; 751; PX 14, p. 29).

Cindy Tigert and Judge Cynthia Holl oway have been *“best

friends” for over fourteen years. (PX 14, P. 18). The two of

2 Judge Holloway's brief is replete with insults directed
towards the JQC s trial counsel, investigating panel, hearing
panel and the w tnesses appearing against her. Suffice it to
say, the Judge is unhappy with the nature and outcome of these
pr oceedi ngs. In this Answer Brief, we have ignored the
overblown rhetoric in favor of the facts.

2



t hem share just about everything. (PX 14, pp. 103-04). Their
husbands are, independently, best friends and even cl oser than
fam |y menmbers. (T. 750). The Tigert and Holloway famlies are
nei ghbors. (PX 14, pp. 22-30). They have a “long term very
close relationship.” (T. 519). They spend nobst holidays and
vacati ons together, and attend the same church. Their children
al so have a close relationship, and address the other couple
affectionately as “Aunt” and “Uncle.” (PX 14, pp. 18, 32; T.
519; 526; 750).

On Septenber 16, 1997, Robin Adair sued Mark Johnson to
obtain custody of P.A (Findings, p. 13).% After she filed her
custody action, Robin Adair then filed a conplaint with DCF
claimng that P.A had been sexually abused. Report No. 97-
094417. (PX 9; p. 3). Ms. Adair took P.A. to nore than one
counsel or because she felt that the child was “acting out”
sexual Iy, but P.A. disclosed no information reflecting that she
was sexual |y abused. (PX 9, p. 3). P.A. was al so seen by the
famly physician Dr. Sokol, who found no evidence of sexua
abuse. (PX 9, p. 3). Detective L. Green, a Tanpa police officer
with its Sex Crinmes Bureau, closed the case adm nistratively

after finding no evidence of sexual abuse. (PX. 9, p. 3).

3 On COctober 8, 1997, Judge Stoddard, the presiding judge
approved a joint stipul ation of paternity, par ent al
responsibility, visitation and support. (T. 150-51).

3



On Oct ober 9, 1998, Ms. Adair nmde a second report of sexual
abuse, claimng P. A was being abused by her father. Report No.
98-77917. (PX 9, p. 4). This case was again referred to the
Tanpa Police Sex Crimes Bureau and assigned to a different
of ficer, Detective Keene. (PX 9, p. 4). P.A was interviewed at
the Child Advocacy Center on October 21, 1998. Detective Keene
also found none of the allegations against the father
substanti ated and no evi dence of sexual abuse. (PX 9, p. 4; T.
319). Moreover, in her case summary, Detective Keene noted the
not her’ s adm ssion that she was unhappy with the outcome of the
prior investigation, and had been in court for several nonths
trying to stop the father’s visitation. (PX 9, p. 4).

Thus, by the tinme Judge Holl oway becane enbroiled in this
contentious litigation, two separate officers with the Tanpa
police department had rejected Ms. Adair’s clainms of sexua
abuse by the father towards the m nor child as unfounded. (T.
319). In addition, by all accounts, the custody case was not
going well for Robin Adair. (T. 128; 197; 541). I n Cctober,
1998, she turned to Judge Holl oway for advice, (PX 15, 50 & 16,
150), and solicited her testinmony as a character witness. (T.
128; 542; 562-64). According to Robin Adair, she chose Judge
Hol | oway as someone who woul d be “substantial” because “W had
many wi tnesses there that were very credi bl e witnesses that just

seened to be disregarded. ...” (T. 128). According to Cindy



Tigert, Robin was worried because M. Johnson had “very
expensi ve | egal counsel” and wanted Judge Holl oway to endorse
her character. Judge Hol |l oway agreed, as |long as she was served
with a subpoena. (T. 562-64).

On Novenber 18, 1998, Judge Holl oway was subpoenaed by
Robi n”s counsel to appear before Judge Stoddard. (PX 14, pp. 37-
38). Judge Hol loway testified that Robin Adair was a fit nother
(PX 2, p. 6) and fromthe w tness stand urged Judge Stoddard to
order a CAC interview of P.A  (PX 2, pp. 7-8). Strongly

implying that P. AL was the victi mof sexual abuse, she testified

t hat :
| have two small girls of nmy own now,
they’ re eight and el even, but | have raised
two girls in nmy home. [P.A ] does things to
herself that | don’t think are necessarily
appropriate cont act t hat 1Y children
certainly never have. My best friend' s

child is a little girl and never had that
contact with herself or nmade those comments,
and | just, in seeing other cases, snall
children at the age of three just don’t do
those things and they get them from
sonewhere and | felt it was appropriate to
at | east have the child evaluated. (PX 2, p.
8, enphasi s added).

From the father’s perspective, Robin Adair failed to
convince the Judge there was any evidence of sexual m sconduct
on Cctober 30", “so they dragged the judge in as a witness the
18th,” and “she directly inmplie[d] that there m ght be sone

validity to these wild allegations.” (T. 197). He was incensed



that a judge would lend the prestige of her office to the
not her’ s cause w thout having net or talked to him or know ng
anyt hing about him (T. 198).

I n June 1999, the father was in Tanpa to attend a deposition
in the custody action. (T. 152-53). He was staying at a hote
adj acent to Jackson’s Bistro, and went to the Bistro for a quick
bite. (T. 153). The father was seated at the bar, when a wonan
came up next to himand ordered a drink. (T. 153). After a few
seconds, the father realized who the womn was and said
sonething |ike “You re Judge Hol |l oway, aren’t you?” (T. 153).
After answering, Judge Holl oway wal ked away, but the father
foll owed | aying down a picture in front of the Judge and asking
“Excuse ne. Do you recognize this kid? This is ny daughter.”
(T. 153-54). Judge Hol | oway recognized P.A imediately and
said “Hello Mark.” (PX 14, p. 52). Subsequently, there was a
| oud acrinmonious exchange between Johnson and Hol |l oway, and
menbers of the Tigert famly. Judge Holl oway and her wi tnesses
testified that Johnson threatened to get her job, (PX 14, pp.
55-59; T. 523-24, 534, 536, 646) and was escorted out of the bar
by the bartender. (PX 14, pp. 61-62). M. Johnson denied this,
but the hearing panel resolved the issue in the Judge s favor.
(Findings, p. 15).

On July 14, 1999, Judge Holl oway appeared before Judge
Stoddard to testify on Robin Adair’s behal f pursuant to subpoena

6



for a second tine. (PX 3). She again opined that Ms. Adair was
“a great nom” She also gave evidence about the father’s
conduct at Jackson’s Bistro, describing himas “virtually | osing
it ...” and “totally out of hand.” (PX 3, p. 8, 17).
Judge Stoddard summarized the inport of Judge Holloway’s

testi nmony, on both occasions:

[T]he first tine she testified, it had to do

with the demeanor of the child in reference

to allegations that the child may have been

sexual | y abused. And she testified that the

child may have been sexually abused. And

she testified that the child had behaved
peculiarly a couple of tines.

The second tinme when she testified, it
had to do with an altercation or a run-in
she had with Mark Johnson. And that was
nmore in the nature of sonme, | guess,
negative character type testinony. lt’s
typical famly |aw type of testinmony. (T. 90,
enphasi s added).

At the tinme of the events detail ed here, Judge Hol |l oway had
thus already tw ce given testinony favoring the nother, before
a colleague, in a hotly contested, acrinonious custody battle.

B. CONTACT W TH DETECTI VE YARATCH

On February 23, 2000, athird crimnal incident report was

filed accusing the father of sexual abuse on the nmi nor child.
Case No.: 00-15754. (PX 9). This case was assigned to a third
detective in Tanpa's Sex Crinmes Bureau, Oficer John Yaratch.

(T. 307-310). Contrary to suggestion, (I.B. p. 1), Judge



Hol |l oway did not contact the detective “A few days after the
abuse allegations were made.” (I.B. p. 1, enphasis added).
Judge Hol | oway phoned Detective Yaratch on February 24, 2000, or
the very next day. (PX 9; T. 324; 334). Judge Holloway’s cell
phone records for February 24 reflect two phone calls to Oficer
Yaratch's direct line at 12:49 p.m and 12:51 p.m respectively.
(T. 313-14). According to Judge Hol | oway, she sinply called the
detective to tell himthat the case involved a very young child
and that it needed to be investigated quickly so that menories
woul d not go stale. (PX 14, pp. 81-83).4 She left the detective
bot h her office nunber and cell phone nunmber, with a nessage to

contact her with respect to Adair v. Johnson. (PX 14, p. 80; T.

315).

O ficer Yaratch returned the Judge’s call, because she was
a judge. (T. 315; PX 14, p. 81). In his witten report, he
docunented the fact that:

When | spoke to the judge she stated that
she had no real interest in the case other
t han knowi ng the nother and the child. She
stated that the child had spent sone nights
with her at her home and she requested that
| conduct an interview at the CAC as soon as
possi bl e. She said she had no personal
know edge of the incidents nor had she
witnessed any statenments by the child or

4 1n no other case had Judge Hol | oway ever called the | ead
detective to make sure he was progressing tinmely with his case.
(PX 14, p. 23).



actions that caused her concern. She
related that she had been involved in a
situation whi | e at a | ocal
ni ght cl ub/ restaurant which al so i nvol ved t he
child's father M. Johnson. According to
her Johnson approached her inside the
establ i shment and began to berate her for
her involvenent in civil court. This is the
second tine this Judge has involved herself
inthis situation. During the investigation
handl ed by Det. Keene, the judge' s assi stant
had made contact with Det. Keene about the
case. (PX 9, enphasis added).

Contrary to suggestion, Judge Holloway did not nmerely
“[tell] the detective that she did not want to di scuss facts of
the case.” (I.B. p. 2). She requested an interview of the child
be conducted by the CAC center as soon as possible. (T. 316).°
Not all children are interviewed at the CAC Center, and such
interviewis at the discretion of the investigator. (T. 316-17).

I n response to a direct question, Judge Hol | oway al so deni ed
havi ng any personal know edge about the case. (T. 321-22). She
deni ed having wi tnessed any actions by the child to cause her
concern. (T. 321). This testinony is dianetrically opposed to
what she told Judge Stoddard as a character witness for the
not her, while under oath. (PX 9). She |ikewise failed to

di scl ose that the child s aunt was a close friend and that she

5 The Child Advocacy Center (“CAC’) conducts forensic
interviews with children, which are vi deotaped for use in future
proceedings. (T. 316). A CAC interview can |lay the groundwork
for a prosecutor’s determ nation whether or not to proceed
crimnally. (T. 317-18).



had previously testified as a character wi tness for the nother.
(T. 324). One of the Hearing Panel nmenbers adduced testinony
reflecting how the Judge m sled the investigating officer:
M. Odom [Y]ou said when Judge Hol |l oway call ed
you ... she told you that the child had
stayed at her house a couple of tines but
she didn't have anything to do with the
case?
The Wtness: That’'s correct.
M. Odom Did you interpret that to nean that she
was not involved in any way, shape or
fashion with the case at all?
The Wtness: Yes. (T. 368, enphasis added).

Judge Holloway and Detective Yaratch did not testify

“consistently that Judge Holl oway was not trying to influence
the detective, and that the contact was nade due to the concern
for the child involved in the abuse investigation.” (I.B. p.
20). Detective Yaratch deened the call, itself, to be an
i nproper attenpt to influence him to have “sonething special”
done in the sense of telling him he needed to get to it. (T.

325-26).°% He explained that a judge’'s status in the comunity

6 Ms. Adair reached out for others to influence the custody
case besides Judge Holloway. Among those was ASA Dean
Tsourakis, with whom she had gone to school. Ms. Adair
prof essed concern to Tsourakis “that the right thing wasn’'t
going to be done.” This pronpted ASA Tsourakis to al so contact
Detective Yaratch. (T. 345, 367-368). Detective Yaratch
docunmented this contact in his report, as well, and deened it
too “inappropriate.” (T. 345).

10



is different, and that:

| think the action, itself, is an attenpt to
influence. Just the fact that the Judge is
contacting nme, | think that it is an attenpt
ri ght there. Whet her it be spoken or not
when a judge contacts an investigator, |
think it is inappropriate and | think the
intent is to say ‘Hey, | am involved in
this, but I am not involved in this,’ but,
you know - it is kind of |like saying,
‘What ever you can do, you know, get it
done,’” and | think that is inappropriate

(PX 8, p. 20, enphasis added).”’

I n Count (1)(a), Judge Hol | oway was charged wi t h abusi ng her
powers as a judge and inmproperly using the prestige of her
office in phoning Oficer Yaratch on February 24, 2000, and
seeking to influence his investigation in the Adair case. The
heari ng panel found Judge Holloway “CGuilty, but only as viewed
in the overall context of the case.” The hearing panel reasoned
t hat “when Judge Hol |l oway phoned Detective Yaratch on February
24, 2000, she was in fact attenpting to influence Detective
Yaratch to act in a manner which would be favorable to her
friend Robin Adair’s side of the case.” (Findings p. 20).

However, it cautioned that the phone call in isolation, would

not warrant discipline, but for the fact that it was part of

7 Judge Holloway did not disclose her contact with the
investigating officer to P.A 's father. He | earned about it
from the detective hinself. (T. 229). Judge Hol loway’s own
counsel adduced further evidence that Judge Holloway had al so
phoned the nedi cal expert, Dr. Sylvia Carra, and the assistant
attorney general Leslie Hoffman. (T. 229).

11



ot her closely related charges, which follow.

C. CONTACT W TH JUDGE STODDARD

On February 26, 2000, a Saturday, Judge Stoddard was on duty
hearing prelimnary presentments (“PP” Court). (T. 70-71, 73).
Judge Stoddard had no advance notice of the hearing or the
appearance of the DCF, which stepped in and asked for the child
to be sheltered with the nmother or a neutral third party. (T.
73-74) .

Judge Stoddard ordered P. A placed in a shelter with one of
P. A ’'s teachers at school. (T. 71-72). Judge Stoddard sheltered
P. A. because “[I] had decided that due to the exact nature of
the acrinony between the parties, that the child couldn’t stay
with either parent. And | had asked themto see if they could
agree to sone nmutual third party that could watch the child.”
(T. 72). Judge Stoddard placed the child with someone “both
parties came up with.” (T. 72).

| mredi ately after the shelter hearing, Robin Adair started
calling everyone she knew who had the ability to return P.A.,
because she was | ooking for “sonmebody higher than [her] judge.”
(T. 115). These included her congressnman and state
representative. (T. 114-15; 552, 553). As Cindy Tigert told the
hearing panel, Robin was using whatever influence she could
find. (T. 553). Cindy Tigert and Robin Adair also went to see
Judge Hol | oway and found her at her child s ball ganme. (PX 14,

12



p. 105; T. 108-110). On February 27, 2000, Judge Hol | oway | eft
on vacation with P.A still in shelter. (PX 14, p. 107).

Prior to the shelter hearing, Judge Stoddard had al ready
arranged to hold an energency hearing at the father’s request.
That hearing was schedul ed to take place on February 28, but was
adj ourned because the expert wtnesses (including a child
psychol ogi st) wanted nore time to interview P. A (T. 74-75). A
return hearing was scheduled to be convened on March 10, 2000,
“as soon as everyone had finished their particular forensic or
psychol ogical tasks...”. (T. 75).

Judge Hol | oway returned fromvacati on on March 2, 2000. (PX
14, p. 107). As soon as she returned, Cindy Tigert called and
told her that they couldn’t get a hearing for another two weeks.
(T. 560).

On March 3, 2000, Judge Hol I oway returned to work. (PX 14,
p. 114). At 11:30 a.m, Robin Adair left Judge Holl oway a
nmessage, reflecting that “Attorney for DCF is Leslie Hoffnman,
the emergency hearing is March 10" at 10:30 a.m” (PX 14, p.
116). Judge Hol | oway spoke to either Robin or Cindy Tigert who
conpl ai ned about the week delay and questioned why “the other
side seened to be getting a hearing date on quick notice and it
was going to take them a week to get the hearing in front of
Judge Stoddard.” (PX 14, p. 117-18; T. 560-61). Sonetine that
sane day, Cindy Tigert and her nother also stopped by to see

13



Judge Hol |l oway in her chanbers. (T. 717).

Robin Adair and Cindy Tigert both denied asking Judge
Hol | oway to influence Judge Stoddard. (T. 131; 537-38, 546-47).
However, the Hearing Panel clearly rejected that testinony as
defying credulity, in light of Cindy Tigert and Robin Adair’s
mul ti ple contacts with the Judge, the tim ng of those contacts,

and testimny from both wi tnesses that Robin was |ooking for

anyone with influence “higher” than Judge Stoddard. (T. 115;
552-53). The inprobability of their clainms are highlighted by
the follow ng colloquy:

Heari ng Panel Menmber Hon. Peggy Gehl: [Dlidn’t
you and your sister recognize that you were
pl acing her in jeopardy by going to her at
the ball field to get advice or ask her to
do — certainly she nust have felt there was
a pull on her to do sonething. You were
hysterical, you were calling everybody in
the State of Florida that had superiority
over Judge Stoddard. | nean, she felt like
she needed to act. And then when she did,
you said, “Gee, that’s not what | wanted her

to do.” What did you want her to do?
The Wtness [Robin Adair]: Il just wanted
information.... (T. 131, enphasi s added).

Judge Holloway paid a visit to Judge Stoddard. Judge
St oddard’ s judicial assistant, Sharron Crosby was seated at her
desk on March 3, 2000, when Judge Hol |l oway flung open the door
to Judge Stoddard’ s office, and i medi ately when through to his

hearing room (T. 56, 58). Judge Stoddard had just concluded a
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hearing. (T. 59). Present in the hearing room were Judge
St oddard, his bailiff, and a | aw student serving as the Judge’s
sunmer intern. (T. 58-59). According to Judge Stoddard and
ot her observers, Judge Hol |l oway was “very angry.” (T. 176). Her
tone was sarcastic, angry and enmotional. (T. 177). Judge
Hol | oway demanded to know why the father could get a hearing in
a day, and it took the nmother a week, as well as why Judge
St oddard was | eaving P.A. with her teacher. (PX 14, pp. 113-34;
T. 56-58). Judge Stoddard summoned his judicial assistant, who
consulted the judge s docket book and told Judge Hol |l oway that
a return hearing was scheduled for the very next week. (T. 58-
59).

Judge Hol | oway continued to renonstrate wi t h Judge St oddard,
regardi ng “How can you | eave her there that long?” (T. 59). She
poi nted her finger at Judge Stoddard, and ordered himto “Have
a hearing.” (T. 60). Judge Stoddard was shocked, but didn't say
much. He had a hand on each arm of his chair, and the | ook on
his face “was like a child who had been scol ded by his parent.”
(T. 60). As Judge Holloway turned to | eave, she addressed Judge
Stoddard in an aside, adding that “1'd |ike to know what ki nd of
hol d Ronny Russo has over you” and “somet hi ng about pictures of
a dog.” (T. 60, 65). Attorney Ron Russo represented the father
at the time. (T. 73). Judge Stoddard’ s judicial assistant was
“shocked” because she knew what this inmplied. (T. 65). Judge
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St oddard was al so shocked, disnmayed, and “a little bit hurt”
because he thought he was doing a very good job on a difficult
case. (T. 79).

Judge Hol | oway admttedly threwa “tenper tantruni in Judge
Stoddard’ s office. (PX 14, p. 132; T. 78). She explained her
| ast comment by reference to a common joke that “when sonebody
can hold sonething over you and get sonething done, that they
must have pictures with you and a dog.” (PX 14, p. 145). Judge
St oddard’ s chanmbers were not cl ose by — they were in a different
building across the street. (PX 14, p. 126). Thus, Judge
Hol | oway had plenty of time to cool off before she went to see
Judge Stoddard.® At 3:40 p.m, that sane day, Judge Holl oway
recei ved a phone nessage from Robi n Adai r, asking her to “pl ease
call” and |l eaving two separate phone nunmbers. (PX 14, p. 125 &
Ex. 4).

After Judge Holloway left, Judge Stoddard directed his
judicial assistant to record what she had seen and heard. (T.
61). Judge Hol |l oway did not limt herself to requesting a swift
hearing for the mnor child. (PX 14, pp. 131-35). Anpbng ot her

t hings, Judge Holloway told Judge Stoddard that she had

8 Judge Holloway took a noon break after her norning
cal endar for a pre-schedul ed weekly personal appointnent. (PX
14, p. 123). That |asted approxi mately one hour to an hour and
one half with travel tinme. (PX 14, pp. 123-23). The events
detailed here took place during a break in her afternoon
cal endar. (T. 118-19, 120, 126).
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personally seen the child with her nother, and observed that
“Ms. Adair [was] a good nother,” who was very protective of her
child. (T. 62-63). When Judge Stoddard urged patience and
caution, Judge Holloway told him that the mother and child
involved in this case were two of the people in the world
“dearest to her.” (T. 78).

Judge Holloway notified her husband about her ex parte
contact with Judge Stoddard. (T. 752). At first, her husband
testified that she phoned him “imediately,” “trenmendously
upset” with what she had done. (T. 752). On further
questioning, he clarified that she only told him about her
contact when he arrived home from work |ater on that evening.
(T. 789-90). Judge Holl oway al so phoned Cindy Tigert to reveal
her ex parte communi cation with Judge Stoddard. Judge Hol | oway
told Tigert that she “probably said something that she shoul dn’t
have,” in that she told Judge Stoddard “I don’t know what Ron
Russo has on you, whether he has pictures of you and a dog.” (T.
116-17; 550-51; 567). In contrast, Judge Holl oway disclosed
absolutely nothing to M. Johnson or his counsel, about her ex
parte contact with the presiding judge in the case. (T. 707-08).

After Judge Holl oway’ s visit, Judge Stoddard concl uded t hat

there was no way he could continue to handle the case of Adair

v. Johnson, since Judge Holl oway was a witness in the case and:
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[ S| he had just conducted a fairly |engthy
conversation with me which was public to a
certain extent, there were a | ot of people.

You know, | <can’'t imagine any |litigant
feeling that they would get any kind of fair
shake after that. So there was no doubt

that I had to get out of the case. (T. 80-
81, enphasis added).

This was not the only problem confronting Judge Stoddard.?®
However, it tipped the balance towards his recusal. (T. 91-92).
As Judge Stoddard expl ai ned, Judge Holloway’ s contact with him
“certainly removed all doubt [because] | don't think I would
have had any choice but to recuse under those circunstances.”
(T. 92). Judge Holloway’s conduct was not, as contended,
alleged to be the “sole cause” of Judge Stoddard s recusal
(I.B. p. 26), but only *“contribut[ing] to Judge Stoddard’ s
recusal in the cause.” (Amended Notice of Formal Charges,
T1(c)).

In Counts 1(c) and 2(a), Judge Holloway was charged wth
criticizing Judge Stoddard in the presence of third persons and
attenmpting to influence his decision in the Adair case in favor

of Robin Adair. She was also charged with falsely suggesting

® The Tanpa police departnment was thinking of chargi ng Robin
Adair with making a false police report. Judge Stoddard had
confidential informtion about the investigating officer,
because he was the judge on that officer’s divorce as well. (T.
81, 84). Judge Stoddard testified that he was concerned about
a built-in bias on the part of the investigating officer, and
t hought that recusal was “one of the options” open to him but
hadn’t researched the point when this new issue surfaced.” (T.
91).
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that the father’s attorney had an inmproper hold over Judge
St oddard and making a crude remark to the judge. According to
Judge Hol | oway, she “has admitted since the inception of these
proceedi ngs that her contact with Judge Stoddard and statenents
were inappropriate.” (1.B. p. 25). This is negated by the
Judge’ s answer, in which she deni ed being upset with or critical
of Judge Stoddard s decisions in the case, denied attenpting to

i nfluence Judge Stoddard, and admtted only to “exercis[ing]

poor judgnent.” (Answer pp. 8-9). Her answer to the Anended
Formal Charges reiterated the same denials. (App. A pp. 3-4).
She apologized to Judge Stoddard only for her “enotional
behavior.” (App. A, pp. 4-5). Judge Holloway did admt inproper
conduct on these charges at the beginning of the hearing.
(Fi ndi ngs, pp. 5, 6).

The Hearing Panel found Judge Holloway guilty of both
charges and deened her actions intol erable, but took her apol ogy
into consideration, as well as Judge Stoddard’ s opinion that she
was a good judge, whom he still held in high regard. (Findings
p. 21).

D. JUDGE HOLLOWAY’ S M SLEADI NG TESTI MONY

In June 2000, M. Johnson ran out of noney to pay his

attorneys, and began representing hinmself in the custody case.

(T. 167). M. Johnson schedul ed Judge Hol |l oway’ s deposition on
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a mutually agreeable date, at the law offices of Judge
Hol | oway’ s husband. (T. 170). According to Judge Hol |l oway and
her attorney husband, they had no intentions of revealing
anything in deposition about her ex parte communications wth
Judge Stoddard, deem ng these issues to be “enbarrassing” and
“harassing” to Judge Hol |l oway. (PX 14, p. 192; T. 755-56; 786).

On July 19, 2000, WMark Johnson took Judge Holl oway’ s
deposition in the custody case. During that deposition, Judge
Hol | oway was represented by two | awers - her husband C. Todd
Al l ey, and her brother, Janes Holloway. (T. 174). Robin Adair
and her |awyer Ray Brooks were also in attendance. (T. 174).
Al t hough Judge Hol l oway did not disclose her contact with the
investigating officer and the presiding judge to M. Johnson,
(T. 707-08), he received this information from anot her source
and tail ored his questions accordingly. (T. 178-80; 216-18). To
his inquiries regarding her contact with the investigating

police officer, Judge Hol |l oway responded:

Q Have you or anyone in your office ever
contacted |aw enforcenent about this
case?

A. Yes.

Q Who and when, if you can recall?

A. | think just to determ ne who was goi ng
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to i nvesti gate t he nost recent
all egation, just to find out the nane
of the detective attached to the file.

Q Did you ever speak to the Detective?

A | " ve spoken to the detective a | ot, but
not necessarily about this case. I
don’t recall whether | spoke to him
directly or not. | don’t believe |
did. (T. 177-178).

Following the deposition, Judge Holloway’s | udicial
assistant rem nded her about her phone call to Detective
Yaratch. (T. 769; 801). She told her |awer/husband about the
call the next day. (T. 769; 801). That sane day, Judge
Hol | oway’ s husband represented Cindy Tigert and her nother in
ot her depositions scheduled by M. Johnson. (T. 763). Thus, he
knew exactly what these other wtnesses had to say on the
i ssues. (T. 763).

Approxi mately one week to ten days later, Robin Adair’s
counsel deposed Detective Yaratch, who was “real sure” about the
contact. (T. 591). He immediately called Judge Holl oway’s
husband to tip himoff that their testinmny was inconsistent.
(T. 602). Robin s counsel considered Judge Hol |l oway a “friendly
witness.” He made the call and indicated he woul d make such a
call to any friendly witness if “their testinony didn't line up

with another Wit ness.” (T. 602) . Judge Hol |l oway’ s
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| awyer/ husband told Robin’s counsel that they were already in
the process of drawing up an errata sheet to Judge Holloway’'s
deposition. (T. 603).

On August 8, 2000, al nost three weeks after her deposition,
Judge Hol |l oway’s | awyer/ husband sent an errata sheet to the

court reporter which added that:

This deposition was taken after | had spent
t hree hours at the funeral of Harry Lee Coe.
Upon further reflection, | do recall a brief
t el ephone conversation with Det ecti ve
Yar at ch. During this conversation, I
informed Detective Yaratch that | did not
want to discuss the facts of this
i nvestigation but hoped t hat t he

i nvestigation would be handled in a tinely
fashion. (T. 179, enphasis added).

According to Judge Holl oway, she called her husband the
afternoon after her deposition to tell him that she had
t el ephoned Detective Yaratch. M. Alley then put an errata
sheet together, which she read and signed. (PX 14, p. 195-96).
The errata sheet still reveal ed nothi ng about the m sinformation
Judge Hol | oway gave the officer concerning her involvenent in
the case. (PX 14, p. 195-96).

In counts three and five, Judge Holl oway was charged with
giving false or msleading deposition testinmony regarding her
contact with Detective Yaratch, because her testinony even as
corrected “was not a truthful or conplete account” of her

conversation with the detective. (Count 5). The hearing pane
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rejected Speci al Counsel’s argunment that Judge Holl oway
“intentionally lied” in both her deposition and errata sheet,
but found Judge Holl oway’s testinmony was “m sl eadi ng”. She was
found guilty of these charges as well.

During the July 19, 2000 deposition, M. Johnson al so asked
Judge Hol | oway specifically about any contact she had wi th Judge
St oddard (T. 185-86). He was hoping she would tell the truth so
he could ask her why she did what she did. (T. 235). However,
t he questions and Judge Hol |l oway’ s answers are as foll ows:

Q When did you learn that [P.A ] had been
shel tered?

A Ch.a Saturday norning. | don't really
recall the date or the tine. | was at
the baseball field, I t hi nk, or

softball field.

Q bid Cindy Tigert call you?

A. Yes.
Q VWhat was your reaction?
A. | was shocked.

Q Did you do anything in response to that
devel opnent in the case?
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A. I don’t recall being able to do
anything at that point.

Q Did you contact Ral ph Stoddard?

Q Did you tel ephone him contact himin
any way?

A. No. (T. 182-86, enphasis added).

In the sanme errata sheet, served August 8, 2000, Judge
Hol | oway added that “My responses to these questions relate to
t he Saturday of the emergency shelter hearing referenced on page
28, line 24.” (T. 188). 1In the errata sheet she signed, Judge
Hol | oway still disclosed nothing about her contact with Judge
St oddard on March 3, 2000 or her ex parte discussions with him

in the case of Adair v. Johnson. (T. 188-189). It is this

deposition testinony and errata sheet that Judge Holl oway
“adamant |l y” still contends were both “truthful and responsive to
M. Johnson’s questions.” (I.B. p. 7).

I n Count 4, Judge Hol | oway was charged with giving fal se or

m sl eading testinmony in deposition regarding her ex parte
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conmuni cation with Judge Stoddard. |In Count 5, Judge Hol | oway
was charged with giving m sl eading testinony in her errata sheet
regardi ng those sane ex parte conmuni cati ons. The Hearing Panel

declined to find that Judge Holloway “intentionally lied.”
However, it found Judge Holloway guilty on both charges, because
her testi mony was m sl eadi ng even with the clarifications in her
errata sheet. Moreover, it expressly rejected Judge Hol |l oway’ s
claimthat she thought these questions were |imted to Saturday,
February 26. On this point the hearing panel wote:

It was sinmply unacceptable that Judge
Hol l oway would testify that she had
absolutely no contact with Judge Stoddard
when everyone present in the room at her
deposition knew she had in fact directly
contacted Judge Stoddard on March 3, 2000,
and that shortly thereafter he disqualified
hinmself in the case. We find that the
guestions asked on deposition fairly called
for a response admtting the contact with
the Judge and we do not accept Judge
Hol | oway’ s expl anati on that she i ntended and
pl anned to answer absolutely no deposition
guestions regarding her contact with Judge
St oddard because she knew this was the
subj ect of the JQC investigation pronpted by
M. Johnson’s conpl aints. Even when the
errata sheet was filed, Judge Holloway did
not admt to the contact wth Judge
St oddard, but equivocated as to the nmeaning
of her answers. (Findings, p. 22).

The hearing panel further found Judge Holloway guilty of
bot h charges because “the errata sheet was m sl eadi ng, vague,

i nconpl ete, | naccur at e, and i nt ended to keep secr et

25



i nappropriate contact with Judge Stoddard.” (Findings, p. 9,
enphasi s added).

E. CONTACT W TH JUDGE ESSRI G

Circuit Judge Katherine Essrig sets aside one day a week to
hear uncontested dissolutions of marriage. She maintained two
separate dockets. Parties with attorneys were told to report at
1:30 p.m (T. 376). These were taken on a first come, first
served basis based upon a sign-up sheet, filled out by the
attorney. (T. 383, T. 516). The second docket was for pro se
litigants who were told to report at 2:30 p.m (T. 376). Wen
attorney cases ran over, which happened frequently, pro se
litigants would have to wait. (T. 377).

On July 29, 1999, Judge Essrig was scheduled to hear the
uncont ested divorces, including that of Janmes Holl oway, Judge
Hol | oway’ s brother. (T. 378). At sonme point, Janes Hol |l oway
called his sister and told her he was waiting for his divorce.
(T. 724). Judge Hol |l oway went across the street to the building
where Judge Essrig presided over her docket. Judge Essrig cane
out of her hearing room (to speak to her judicial assistant)
only to find Judge Hol |l oway. (T. 383-84).

It was very crowded t hat day and the waiting roomwas filled
with people. (T. 508-09). Wth others in the waiting room

waiting for their own divorces, Judge Holloway asked Judge
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Essrig, “Katherine, can’'t you get ny brother’s case called up?
He’'s got a plane to catch and he needs to go ahead and have his
case heard.” (T. 383-95). Judge Hol |l oway paused and added t hat,
“[B] esides, nothing's contested. They' ve worked all the matters
out so it’s going to be brief.” (T. 384). Concerned about how
this would | ook to the people who were waiting, Judge Essrig was
non-conmm ttal and told Judge Holl oway that everyone there was
present on an uncontested case. (T. 384-85). Judge Essrig
agreed with the defense that such scheduling requests were
“pretty common” when nade by |lawers and litigants and that she
usually tried to accomopdate them (T. 389-90). However, it was
not conmon practice for judges to nake such requests on behalf
of relatives (T. 390, 394).

Judge Essrig was concerned about the perception that she
woul d be giving preferential treatnent to other judges or their
relatives, even though the request was “innocuous.” (T. 394).
As she expl ai ned:

| did not think a request for a case to be

called up sooner so that a party or an
attorney could make an airplane was at all

unr easonabl e. | felt unconfortable in the
presence of other |awyers and parties saying
to another judge, “Sure, 1’'Il be glad to

call your brother’s case up early.”

| felt it — 1 felt it inappropriate for
me to answer it in that regard. On the
other hand, | didn't want himto mss his
flight. It wasn’'t a big deal in ny mnd
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that we mght call his case up. But | did
not want to have to say in a room full of
peopl e who were about to have their cases
heard, “Of course I'Il take him out of
order.” (T. 393-94, enphasis added).

Judge Stoddard confirmed that he had never heard of judges
asking for professional courtesies from other judges on behal f
of famly nmenmbers. (T. 94-95). It was not a comon practice in
the circuit. (T. 95).

Judge Hol | oway conceded t hat t here was no reason her brot her
could not have had the case noved up hinmself. (T. 666). She
asked Judge Essrig to have his case nmoved up ahead of other
litigants because she “didn’'t want himto mss his flight...”.
(T. 725).

In Count 7, Judge Holloway was charged with |ending the
prestige of her office to advance the private interest of her
br ot her . The hearing panel believed Judge Essrig and found
Judge Hol l oway guilty as charged. (Findings, pp. 23-24).10

F. THE PROPOSED DI SCI PLI NE

The JQC Heari ng Panel found as fact that Judge Hol | oway: (1)
had i mproper ex parte comrmuni cations with Judge Stoddard; (2)
i nproperly attenpted to influence his decision in Adair V.

Johnson in favor of Robin Adair; (3) falsely suggested that

Judge Stoddard was on the take because a | awyer had an i nproper

10 Counts 2(b) and 6 were dropped.
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hold over him (4) attenpted to influence the investigating
police officer to act in a manner favorable to Robin Adair; (5)
gave misleading testinony about her contact wth the
investigating officer; (6) gave m sl eading testinony about her
ex parte contact with Judge Stoddard; (7) gave m sleading
testimony in the errata sheet intentionally, in order to keep
secret her inappropriate contact with Judge Stoddard; and (8)
used the prestige of her office to advance the private interests
of her brother.

In mtigation, the hearing panel took into consideration:
(1) witnesses attesting to Judge Holloway's good character
(Findings p. 11); (2) Judge Holloway’'s adm ssion of guilt and
apol ogy to Judge Stoddard for her actions towards him (Findings
p. 21); (3) Judge Stoddard’'s testinony that she was a “good”
j udge, whom he still held in high regard (Findings p. 21); and
(4) Judge Holloway’'s reputation as an attorney and a judge,
wel | -respected by those who know her, appear before her, and
others in the community, including fellow judges. (Resp. Ex.
7). The Hearing Panel recommended a public reprimand, a 30 day

suspensi on wi t hout pay, and “reasonabl e costs” to be determ ned

Lollustrative is the affidavit of Angelo Ferlita, Esq. who
opined that he had read the notice of forml charges and
“Regardl ess of any adm ssions or proof that Judge Hol |l oway act ed
or failed to as set forth ..., | truly believe she can conti nue
to serve the public as a jurist and mai ntain public confidence.”

(Ld.).
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at a |l ater date.
ARGUVMENT

THERE IS COVMPETENT SUBSTANTI AL EVI DENCE TO
SUPPORT THE HEARI NG PANEL’ S FI NDI NGS, AND,
| F ANYTHI NG, THE HEARI NG PANEL" S
RECOMMENDATI ONS OF DI SCI PLI NE WERE LENI ENT.
(I SSUES | -V, REPHRASED)

Judge Hol | oway was charged with viol ating Canons 1, 2, 3 and
5 of the Code of Judicial Conduct. Canon 1 requires a Judge to
uphold the Integrity and I ndependence of the Judiciary. Canon
2 requires a judge to avoid inpropriety and the appearance of
impropriety in all of her activities. Canon 2(B) states further
t hat :
A judge shall not allow famly, social
political or ot her rel ati onshi ps to
influence the judge s judicial conduct or
j udgnent . A Judge shall not Ilend the
prestige of judicial office to advance the
private interests of the judge or others;
nor shall a judge convey or permt others to
convey the inpression that they are in a
special position to influence the judge. A
judge shall not testify voluntarily as a
character witness.
Canon 3(b)(7) precludes the initiation of ex parte

communi cati ons. Canon 5 precludes extra-judicial activities
whi ch denmean the judicial office.

The parties agree that the prosecution has the burden of
proving the charges by “clear and convincing” evidence. They
di verge on (1) whether the evidence adduced net that standard,
and (2) whether the hearing panel’s findings of fact and
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recommended punishnent are supported by facts and |aw
Succinctly stated, they are.

“Cl ear and convi ncing” evidence is an internedi ate standard
of proof, which is nore than a mere preponderance and | ess than

beyond a reasonabl e doubt. In re Graziano, 696 So. 2d 744 (Fl a.

1997). It call for evidence that is precise, explicit, |acking
in confusion, and of such weight that it produces a firmbelief
or conviction, w thout hesitation, about the matter at issue.

See Slonmowitz v. Wal ker, 429 So. 2d 797, 800 (Fla. 4'" DCA 1983).

The evi dence nust be sufficient to convince the trier of fact

wi t hout hesitancy. See In re Adoption of Baby E.A.W, 658 So.

2d 961 (Fla. 1995), cert. denied sub nom GWB. v. J.S.W, 516

U.S. 1051 (Fla. 1996). However, this standard of proof may be

met even though the evidence is in conflict. See Fraser v.

Security & Inv. Corp., 615 So. 2d 841 (Fla. 4" DCA 1993);

Slomowitz v. Wal ker, 429 So. 2d at 800. If the findings neet

this internediate standard, then they are of persuasive force

and are given great weight by this Court. In re LaMbtte, 341

So. 2d 513, 516 (Fla. 1977); In re MM Ilan, 797 So. 2d 560
(Fla. 2001). This is so because the Hearing Panel is in a

position to evaluate the evidence first hand. 1n re Shea, 759

So. 2d 631 (Fla.), cert. den., 531 U S. 826 (2000).

However, the ultinmate power and responsibility in making a
determ nation rests with this Court. [d. Under the Florida
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Constitution, as anended in 1996 and approved by general
el ection in Novenmber 1998, this Court may accept, reject, or
nodi fy t he Conmm ssion’s findi ngs, concl usi ons and
recommendations of discipline — whether downward or upward
Fla. Const. art. V, 812(c)(1). The Constitutional anmendnment
al so broadened the sanctions available to this Court, to include
“reprimand, fine, suspension with or wthout pay, and |awer
di scipline.” Fla. Const. art V, 812(a)(1). There are not a | ot
of disciplinary decisions emanating fromthis Court since the
effective date of the Constitutional Amendnent. These will be
addressed in subsection (B) relating to discipline.

A. THE HEARI NG PANEL’ S FI NDI NGS OF FACT ARE SUPPORTED.

The evi dence before the Hearing Panel clearly reflects that
Robin Adair and her famly were trying to swing the custody
battle in favor of Adair. They turned to Holloway, a close
famly friend, in October 1998 only after (1) the Tanpa police
departnment had twi ce determ ned that Robin Adair’s allegations
of child abuse were unfounded, and (2) the child custody battle
appeared to be going agai nst Robin Adair.

At first, Judge Holloway only appeared in the custody
proceedi ngs to give favorabl e character evidence for the nother
and negati ve character evidence against the father. Thereafter,

however, Judge Hol |l oway took a nore partisan role and actually
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sought to influence the outcome of the proceedings. Thi s
i ncluded an i medi ate call to the detective in the third sexual
abuse investigation, which conveyed the fact that a judge was
interested in the proceedings. A judge’s intervention with
i nvestigating police officers on behalf of famly or friends has
| ong been deened a violation of judicial canons, requiring

discipline. See e.g. Matter of Filipowicz, 54 A D. 2d 348, 388

N.Y.S. 2d 920 (N. Y. App. Div. 1976) (where crim nal charges were
made agai nst judge’s friend, judge’'s private conversation wth
two police officers gave rise to appearance of inpropriety

warranting censure); Mtter of Ross, 428 A. 2d 858 (Me. 1981)

(phone calls to police officers ticketing children of friends,
and asking for a break, in addition to other charges, required

publ i shed reprimand and 90 day suspension); Matter of Crislip,

391 S.E. 2d 84 (W Va. 1990) (mmgistrate’'s attenpt to get

officer issuing traffic citations to withdrawit and ultinate ex
parte case dism ssal warranted one nonth suspension). See

generally In re Richardson, 760 So. 2d 932 (Fla. 2000) (judge

who told officer he was “pro police” and had his canpaign
managed by county PBA president); S. Lubet, ®“Ex Parte
Communi cations: An |Issue of Judicial Conduct,” 74 Judicature 96
(August/ Sept . 1990). Mor eover, Judge Holloway actively

concealed her role in the proceedings from the detective, so
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that he would | ook at her as a neutral party w thout any stake
inits outcone. This was followed closely by Judge Holl oway’s
parti san, ex parte and inappropriate contact with the presiding
j udge.

All litigants are entitled to nothing Iess than the cold

neutrality of an inpartial judge. State ex rel. Davis v. Parks,

141 Fla. 516, 194 So. 613, 615 (Fla. 1939). A party is
prohi bited from obtai ni ng an advant age by presenting natters to
a judge without notice to all other interested parties. |In re

| nquiry Concerning a Judge: C ayton, 504 So. 2d 394, 395 (Fla.

1987); lnquiry Concerning a Judge: Leon, 440 So. 2d 1267, 1268

(Fla. 1983). Ex parte comrmunications “are insidious and bring

discredit to the entire judiciary.” As this Court has noted:

Not hi ng i s nore dangerous and destructive of
the inpartiality of the judiciary than a one
- sided comruni cati on between a judge and a
single litigant. Even the nost vigilant and
conscientious of judges nay be subtly
i nfluenced by such contacts. No matter how
pure the intent of the party who engages in
such contacts, wthout the benefit of a
reply, a judge is placed in the position of
possi bly receiving i naccurate i nformati on or
bei ng unduly swayed by unrebutted remarks
about the other side's case. The ot her
party should not have to bear the risk of
factual oversights or inadvertent negative
i npressions that m ght easily be corrected
by the chance to present counter argunents.

Rose v. State, 601 So. 2d 1181, 1183 (Fla. 1992).

The interest of justice is sinply not served when only one
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side holds the keys to the courthouse. 1d. at 1183. See also

In re Clayton, 504 So. 2d at 395 (Canon 3 reflects the

fundament al requirenment that no party be allowed the advant age
of presenting matters to a judge wthout the other side

present); In re Leon, 440 So. 2d at 1268-69; 1n re Danron, 487

So. 2d 1, 7 (Fla. 1986),

The Adair & Tigert famly knewthey had a receptive audi ence
in Judge Hol |l oway when they were | ooking for sonmeone “higher”
t han Judge Stoddard, to influence the proceedings. The Hearing
Panel was entitled to conclude that Judge Holl oway did exactly
what her friends both wanted and expected when she went to see
Judge Stoddard. The Hearing Panel expressly took into account
Judge Holloway’s apology and renprse directed towards Judge
St oddar d. However, Judge Holloway’s conduct was not nerely
directed towards Judge Stoddard, but M. Johnson, and the public

as a whol e.

Inlnre Mller, 223 Kan. 130, 572 P.2d 896, 897 (Kan. 1977)
the Kansas Supreme Court rejected a judge s argunent that
remarks made to another judge, in private, with only court
personnel present, could not dimnish public confidence in the
judiciary, because:

The conduct which is inmportant here is not
the nere utterance of a few words, but the
attenpt of Judge MIller to influence the
judicial action of Judge Meyer. Justice is

everybody’ s business, not that of judges
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al one, and the intervention by a judge on
behalf of a friend is a violation of both
ci ted Canons, whether whispered in secret or
shouted in public.

Accord McCul |l ough v. Commi ssion on Judi cial Performnce, 49 Cal.

3d 186, 776 P.2d 259 (Cal. 1989) (use of personal office to
benefit a friend).

Judge Hol |l oway clearly knew that her conduct was w ong,
because she told her husband and best friend. However, she did
not disclose her ex parte contact to the injured party — P.A.’s
f at her. Moreover, by her testinmony she actively sought to
conceal such contact.

While it is difficult to glean fromthe Judge’'s brief, it
appears that Judge Holloway first faults the JQC investigating
panel for filing charges against her for giving false or
m sl eadi ng testinony in a deposition, because sone 19 days after
the fact, she provided an errata sheet “clarifying” her
testimony. (I.B. pp. 11-22). The Judge al so conpl ains that she
was not allowed to substitute her errata sheet answers for the
answers she gave in her deposition. (I.B. p. 11). Nei t her
position is well taken.

In this disciplinary action, the issue before the hearing
panel was whet her Judge Hol | oway’ s conduct in giving m sl eading
testimony under oath in deposition and following it up with a

nore evasi ve, m sleading errata sheet rendered her unfit to hold
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a judgeship. In this vein, “The integrity of the judicial
system the faith and confidence of the people in the judicial
process, and the faith of the people in the particul ar judge are

all affected by the false statenments of a judge.” In re Leon

440 So. 2d 1267 (Fla. 1983). Apropos Leon, use of an errata

sheet, |ike recantation “does not renove the i npression that the
judge attenpted to use the prestige of [her] office to influence
the outcome of a case” and thereafter gave m sl eadi ng testinony
to mask her involvenent. |1d.

Neither of the cases Judge Holloway cites supports the
proposition that Rule 1.330(d)(4), Fla. R Civ. Proc. nullifies
testimony given under oath, and precludes the testinony from
bei ng used if the deponent supplies an errata sheet. |In Mtel

6, Inc. v. Dowling, 595 So. 2d 260 (Fla. 1st DCA 1992), the issue

before the District Court was whether the trial court abused its
di scretion in the adm ssion into evidence of an errata sheet to
a deposition filed two weeks after the deposition concl uded,
where the w tness was unavailable at trial and could not be
cross-exanm ned on the reasons for his changes. In holding it
did not, the First District concluded that the defendant had the
opportunity to suppress the correction by pretrial notion, but
did not avail itself of such opportunity. Thus the deposition
and errata sheet were both adm ssible.

In Feltner v. International e Nederl ander Bank, N.V., 622 So.
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2d 123 (Fla. 4th DCA 1993), the petitioner was deposed and
prepared an errata sheet containing 61 changes. The respondent
t hen sought docunent production of comrunications between
petitioner and his counsel relating to the errata sheet, and a
deposition relating to where the changes originated. The Fourth
Di strict quashed an order requiring production of the records,
reasoni ng that they were protected by attorney client privilege.
It all owed the deposition to proceed, sans docunents, wthout
prejudice to the deponent’s assertion of a privilege to
deposition questions, as raised.

An errata sheet sinply does not eradicate the inpact of

prior testinmony given under oath. See e.qg. Baker v. Mers

Tractor Services, Inc., 765 So. 2d 149 (Fla. 1st DCA 2000)
(filing of errata sheet to plaintiff’s deposition in persona
injury action did not <cure plaintiff’s mterially false
testinmony, even if it was filed in compliance with Fla. R Civ.

Proc. 1.310(e)); see also Geenway v. Int'l Paper Co., 144

F.R D. 322, 325 (WD. La. 1992):

The [federal] Rule cannot be interpreted to
all ow one to alter what was said under oath.
If that were the case, one could nerely
answer the questions with no thought at all
then return honme and plan artful responses.
Depositions differ from interrogatories in
t hat regard. A deposition is not a take
home exam nati on. (enphasis added).

Accord Rios v. Welch, M D., 856 F. Supp. 1499, 1502 (D. Kan.
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1994), aff’'d, 67 F. 3d 1543 (10tM Cir. 1995); Colenman v. Southern

Pacific Transportation Co., 997 F. Supp. 1197, 1201 (D. Ariz.

1998) (even if deposition testinony is corrected, a court need

not disregard deponent’s original answer); Barlow v. Essette

Pendafl ex Corp., 111 F.R D. 404 (M D. N CA 1986) (assessing

sanctions for extensive deposition changes “effectively
destroying [deponent’s] deposition and sabotog[ing] t he

deposition process”); Thorn v. Sundstrand Aerospace Corp., 207

F. 3d 383, 389 (7" Cir. 2000) (change of substance which
actually contradicts the transcript is “inperm ssible unless it
can plausibly be represented as the correction of an error in

transcription, such as dropping a ‘not’.”); Conbs v. Rockwel |

| nternational Corp., 927 F. 2d 486 (9" Cir.), cert. den., 502

US 859 (1991) (36 material changes altering substance of
testimony warranted di sm ssal of action).

Even cases which espouse a different interpretation of
Federal Rule Civ. Proc. 30(e) allow original deposition answers
to be used, and considered in evidence, together with the errata
sheet; w tnesses are sinply subject to inpeachnment on the

changes. See e.qg. lnnovative Marketing & Technology, LLC v.

Nor m Thonpson Qutfitters, Inc., 171 F.R D. 203 (WD. Tex. 1997)

(rule allows correction of nore than typographical errors, but

witness nmay be inpeached by changes); see also Podell v.

Citicorp Diners Club, Inc., 112 F. 3d 98 (2™ Cir. 1997) (Rule
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does not limt the type of changes to be nade, but the original
answer to the deposition questions remains part of the record,

and the witness is “not entitled to have his altered answers
take the place of originals”).
Nondi scl osure along with partial or inaccurate disclosure

is considered concealment in the voir dire process. Roberts v.

Tej ada, 2002 WL 242908 (Fla. 2002). Thus, we expect absolute

candor from| aypeople sitting as jurors. See Loftin v. W]Ison,

67 So. 2d 185 (Fla. 1953). These sanme obligations are |ikew se

i nposed on litigating parties and | awyers. See e.qg. The Florida

Bar v. Hm el ewski, 702 So. 2d 218 (Fla. 1997); The Florida Bar

v. WIllians, 604 So. 2d 447 (Fla. 1992).

In Leo’s Gulf Liquors v. Lakhani, 802 So. 2d 337, 343 (Fl a.

3d DCA 2001), the Third District affirmed dism ssal of a civil
action for fraud upon the court, rejecting the argunent that
Plaintiff’s corporate representatives were not untruthful in
t heir deposition answers because “they were respondi ng narrow y
to inartfully crafted questions.” As Judge Sorondo aptly
observed:

Wt nesses who give sworn testinony by way of
interrogatories, at depositions, pretrial
hearings and trial, swear or affirmto tell
the truth, the whole truth, and nothing but
the truth. We expect and will settle for
not hi ng | ess. Lawers who advise their
clients and/or wtnesses to mnce words,
hol d back on necessary clarifications, or
ot herwi se obstruct t he trut h-findi ng
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process, do so at their own, and their

client’s peril. ld. at 343 (enphasis in
original).
We require nore — not less — from judges. See In re

LaMbtte, 341 So. 2d 513, 517 (Fla. 1977) (judges held to an even
hi gher standard than | awers because in the nature of things
“even nore rectitude and uprightness is expected of theni).

A party’'s nental intent “is hardly ever subject to direct
pr oof .” Thus, intent nmnust be gleaned from all of the

surroundi ng circunstances. See Busch v. State, 466 So. 2d 1075

(Fla. 3d DCA 1984); Brewer v. State, 413 So. 2d 1217, 1219-20

(Fla. 1982), rev. denied, 426 So. 2d 25 (Fla. 1983). Even under

the higher crimnal burden of proof, a directed verdict of
acquittal based on nmental intent cannot be given where the
evidence is conflicting or lends itself to differing reasonable

inferences. See King v. State, 545 So. 2d 375, 378 (Fla. 4th

DCA), rev. denied, 551 So. 2d 462 (Fla. 1989) citing Snipes v.

State, 154 Fla. 262, 17 So. 2d 93 (1944).

In the instant case, the Hearing Panel heard a plethora of
evi dence reflecting Judge Holloway’s intent to give m sl eading
testinmony. After her ex parte contact with Judge Stoddard
Judge Holloway told the father absolutely nothing about the
conduct she recogni zed was wong. (T. 707-08). Judge Hol | oway

and her |awer/husband were concerned about her upcom ng
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reelection and resolved she would reveal nothing about the
St oddard i ncident which could create a canpaign i ssue or becone
fodder for investigation by the JQC. (T. 784-86). It was in
this context that Judge Holl oway was deposed by Mark Johnson
and, under oath, tw ce disavowed any contact wth Judge
St oddard. Her testinony could not be clearer:

Q Did you contact Ral ph Stoddard?

A. No.

Q Did you telephone him contact him in any

way ?

A.  No. (T. 185-86).

Judge Hol l oway’ s errata sheet, submtted t hree weeks | ater,
added only that she thought Johnson was tal king about February
26, 2000, the date of the shelter hearing. She still disclosed
not hi ng about her contact with the Judge on March 3, 2000. (T.
188- 89) .

The Hearing Panel was not required to credit Judge
Hol l oway’ s attenpt to limt answers to unlimted questions. Nor
was it required to believe the testinony of those aligned with
Judge Holloway that they too thought the questions were

limted. 12

2 These so-called “independent” w tnesses included the
Judge’ s | awyer - husband, Robin Adair, on whose behal f the Judge
was acting, and her counsel, who tipped the Judge s husband off
to other inconsistencies in her testinony.
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Contrary to suggestion (I.B. p. 22-23), there is nothing
i nconsi stent about the hearing panel’s finding that Judge
Hol | oway sought a personal favor for her brother in the presence

of other litigants. The issue before the Hearing Panel, inter

alia, was Judge Holloway’'s inperviousness to the appearance of

i npropriety where her friends and famly were at stake — not
whet her any other |litigants actually heard a request for
favorable treatnment. (I1.B. pp. 23-24). Nor was the Hearing

Panel required to give credence to testinmony fromw tnesses t hat
t hey heard no request, where Judge Holl oway admtted that it was
made. The Panel, as finder of fact, was |ikewise entitled to
bel i eve Judge Essrig’'s account of the circunstances over those
ot her witnesses.

Judge Holloway also clains error in the Hearing Panel’s
adm ssion of evidence on the counts of m sconduct to which she
admtted and offered to stipulate. (1.B. p. 25). She cites no
authority for this proposition. Nor can she. I n determ ning
whet her a judge has conducted herself in a manner which erodes

public confidence in the judiciary, the court nust consider the

wrong or act itself. In re LaMbtte, 341 So. 2d 513, 517 (Fla.

1977). W thout evidence of Judge Holloway' s acts, the Hearing
Panel would not be able to determne their tinme frane, their

relationship to the other charges, the context in which they
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arose, or the appropriate punishnment. The hearing would be
nothing nore than a trial of the judge's character. There was
sinply no abuse of the hearing panel’s discretion in rejecting
the judge’ s stipulation.

In sum all of the Hearing Panel’s findings of fact were
supported by the record and the applicable law. They should be

af firmed.

B. | F ANYTHI NG, THE RECOMMENDED DI SCI PLI NE WAS
LENI ENT.

Prior to 1996, this Court was limted to inmposing one of
only two sanctions against a judge: (1) reprimand or (2)
renmoval. Fla. Const. art V, 812 (Commentary). Menbers of the
public and the Article V Task Force found this choice of
sanctions inadequate, and suggested the devel opnent of
i nternedi ate remedies. Id. The Constitution was broadened,
effective Novenmber 1998, to add a panoply of intermediate
remedi es, including fine, suspension, with or w thout pay, and
| awyer discipline. Fla. Const. art V, 812(a)(1).

Renoval is the ultimte sanction, reserved for instances

where the judge's conduct is “fundamentally inconsistent with

the responsibilities of judicial office.” 1n re Gaziano, 696

So. 2d at 753. Hi storically, judges were renmoved from office
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for stealing, ®® persistent abuse of litigants, personnel or third
parties,* ex parte communications, wth conceal ment, under
oath, ™ solicitation of judicial favor in exchange for judicial
acts; '® sexual harassnent, ! and basic dishonesty.!® See also |In

re Johnson, 692 So. 2d 168 (Fla. 1997) (fraud on departnent of

nmot or vehicles, even in light of extensive years of public

service); lIn re Ford-Kaus, 730 So. 2d 269 (Fla. 1999).1%

If the Comm ssion believed that a judge was sal vageabl e
even if the judge’'s acts were serious, it had no choice but to
recommend a public reprimnd. Public reprimnd cases thus
previously ran the ganut frominstances of well notivated, m nor

canon violations, see In re Gickstein, 620 So. 2d 1000 (Fl a.

1993) (endorsenent of Judge’'s re-election by letter to the

B lnre LaMbtte, 341 So. 2d at 513 (repeated use of state
credit card for personal expenses, even in light of prior
unbl em shed record); In re Garrett, 613 So. 2d 463 (Fla. 1993)
(knowi ng and intentional act of petit theft).

“ In re Crowell, 379 So. 2d 107 (Fla. 1979), Iln Re

Graziano, 696 So. 2d 744 (Fla. 1997); In re Graham 620 So. 2d
1273 (Fla. 1993).

¥ Inre Leon, 440 So. 2d 1267 (Fla. 1983).

¥ In re Danron, 487 So. 2d 1 (Fla. 1986).

7 1Inre MAIlister, 646 So. 2d 173 (Fla. 1994).

¥ Inre Berkowitz, 522 So. 2d 843 (Fla. 1988).

19 The acts at issue in Johnson and Ford-Kaus preceded the
date of the constitutional amendnment, although these cases were
deci ded afterwards.
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editor) to much nore egregious acts of msconduct. See In re
Fowl er, 602 So. 2d 510 (Fla. 1992) (conviction for furnishing
false information about traffic accident to the police
departnment). There was sinply no m ddl e ground.

Of the cases deci ded since the constitutional amendnment, two

have resulted in renmoval fromoffice, See In re Shea, supra; |In

re McMllan, supra, and six have resulted in public reprinmands.

See In re Brown, 748 So. 2d 960 (Fla. 1999); In re Luzzo, 756

So. 2d 76 (Fla. 2000); In re Richardson, 760 So. 2d 932 (Fl a.

2000), In re Newton, 758 So. 2d 107 (Fla. 2000); In re Schwartz,

755 So. 2d 110 (Fla. 2000); In re Frank, 753 So. 2d 1228 (Fl a.

2000) .

I n one case, the Hearing Panel recomended and this Court
approved an i nternmedi ate remedy coupling a public reprimand with
a ten day suspensi on, counseling, and treatnent for al coholism

In re Wlson, 750 So. 2d 631 (Fla. 1999). However, the judge

was suffering from potential addiction to alcohol, which was
considered in mtigation. The sanme cannot be said of Judge
Hol | oway. Mbreover, the facts at issue here are far worse than
Wl son. Judge WIson was an observer to a crimnal violation,
failed to report it, and obstructed |aw enforcenent. Her e,

Judge Hol l oway initiated i nproper contact with the investigating

officer and presiding judge to influence the outcone of a
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proceeding in favor of a friend. She msled the investigating
of fi cer about her involvenent in the custody case and purported
observations of the mnor child s behavior. Her testinony was
intentionally m sl eading and cal cul ated to conceal her ex parte
communi cations with the presiding judge fromthe other party in
t he case. At a mnimum a 30 day suspension was entirely
appropriate and justified by her behavior.

Factually, this case nost resenbles In re Leon, 440 So. 2d

1267 (Fla. 1983), which resulted in renoval. Leon engaged in
i nproper ex parte comruni cations with another judge regarding

the disposition of crim nal cases involving the daughter of a
friend, and then falsely denied such ex parte conmuni cati ons.
In the instant case, Judge Holl oway sought to influence the
investigating officer and the presiding judge to take action in
a case which also favored a friend. She falsely accused the
presi di ng judge of being on the take when he did not do what she
wi shed. She then actively conceal ed what she had done. The
di stinction between this case and Leon is that Judge Hol | oway
received no financial renuneration for her actions.

In her quest for only a public reprimnd, Judge Hol | oway
urges that her behavior was “directed at a fellow judge, a
person fully capable of protecting himself....” (1.B. p. 34).

She m sses the inport of her actions. |In an adversary system
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one party has to |l ose. Many | aypeople are skeptical about the
| egal system and suspect the worst of it when they neet with
failure. In fact, that was the case with Judge Holloway’s
friends, who were already suspicious of the “delay” in obtaining
a hearing fromJudge Stoddard — a delay for which the judge had
a legitimte reason.

Judge Hol l oway’ s accusations, made with no basis in fact,
could only fan such skepticism and suspi cion. As this Court
recently and aptly observed in a renoval case:

[When any person, and nost especially a
| awyer or judge, has reason to believe that
public corruption exists at any |evel of
governnment, that person is obligated to
di scl ose such information to the appropriate
authority wi thout hesitation. However, when
charges are |eveled without basis in fact,
enormous harmis inflicted upon our public
institutions by loss of confidence anong a

public little equi pped to sort out the valid
fromthe invalid .... (enphasis added).

In re McMIlan, 797 So. 2d 560, 572.

A finding of intentional |ying has oft-tolled the death

knell of a judicial career. See Ford-Kaus, Berkowitz, Leon.

The Hearing Panel clearly wished to spare the judge this fate by
finding her gqguilty of only giving intentionally m sleading
testinmony. However, the dictionary definition of msleading is
“deceptive.” American Heritage Dictionary of the English
Language (4'" ed. 2000). Conduct which is deceptive and
calcul ated to keep secret other inappropriate conduct is also
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antithetical to judicial office. Here, the Hearing Panel flatly
rejected Judge Holloway s contention that she thought the
deposition questions she was asked were limted to a particul ar
time, and found that her errata sheet — added after plenty of
time to think about and contenplate her answers - “was
m sl eadi ng, vague, inconplete, inaccurate and intended to keep
secret inappropriate contact with Judge Stoddard.” (Findings p.
9). Judge Hol loway’ s insistence on secrecy alone reflects her
know edge that her conduct could not wi thstand scrutiny.

In other jurisdictions which have internmediate |evels of
puni shnent, |ike conduct has led — at a minimum - to terns of

suspension. See e.d. In re Judicial Disciplinary Proceedings

Agai nst Carrer, 192 Ws. 2d 136, 531 N W 2d 62 (Ws. 1995)

(fifteen days suspension for presiding over friend s case, and

concealing ex parte communications in order for judge to

publicly express his personal views on the nature of the

charges). Matter of Lewis, 535 N E. 2d 127 (Ind. 1989) (four
year suspension warranted for discussion of pending charges
agai nst personal friend because judge “conducted his judicial
duties as a broker of favor,” but no removal because of
substantial mtigating factors, including judge s poor health,

bl i ndness and unenpl oynent); In re Kroger, 167 Vt. 1, 702 A. 2d

64 (Vt. 1997) (giving false or deceptive statenents at a public
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hearing warranted public reprimand and one year suspension from
of fice). As the Vernont Supreme Court noted, the sanctions
i nposed for this type of conduct, run the gamut, but “none fully
expl ain the choice of one formof discipline over another.” [d.
at 72.

Judge Holl oway’s m sl eading testinony about her ex parte
contact with Judge Stoddard cannot be justified by resort to
caring “too nmuch about the welfare of a four year old child...”
(1. B. p. 39). I nstead, she was clearly notivated by her re-
el ection canpai gn and ensuring that P.A.’s father — rightfully
concerned about her repeated intervention in the custody case —
did not |earn what she had done.

There are two further issues which nust be addressed.
According to Judge Holloway, her efforts at settlenent were
rebuffed by the Conm ssion “because it was nore concerned with
wi nni ng than doing what was right.” (1.B. pp. 35-36). That is
patently false. The JQC can only “settle” cases by consensus,
and even then its proposed recommendation is subject to
rejection by this Court. The nenbership of the Comm ssion is
constitutionally mandated, including a m x of judges, selected
by their peers, |awers, selected by the Florida Bar, and
governor appoi ntees, including |aypeople. No particular group
hol ds sway, and every nenber holds an equal vote. Fla. Const.
art. V, 812(a)(1)(a),(b), (c). Thus, there <can be no
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“settlenent” without a consensus of JQC nenbers. Moreover, this
Court has not hesitated to reject the Comm ssion’s
recomendati ons when it deens the puni shnment inadequate. Here,
there were nmultiple instances of m sconduct by this Judge — and
there was no consensus in favor of the judge’s recomended
“settlement.”

The Judge further assails the Hearing Panel’ s recommendati on
that costs be assessed agai nst her. This Court has already
considered the same type of argunents made by the Judge and

limted the costs recoverable in JQC proceedings. In re Hapner,

737 So. 2d 1075 (Fla. 1999); In re Shea, supra; Inre McMII an,

supra. See also Fla. R Jud. Adm 2.140(c). The anmount of such

costs is ordinarily determned on remand to the JQC Hearing

Panel, and is not presently before the Court. See McM Il an,

supra. The costs of the dism ssed charges can be segregated
from the bal ance and deleted in subsequent proceedi ngs before
t he Hearing Panel.

The Hearing Panel strove mghtily to reach sone mddle
ground. Because of the seriousness of the Judge s offenses, it
found that a public reprimnd would be insufficient to repair
t he damage to public confidence in the judiciary. |t bal anced
the gravity of the judge's acts with the respect of her peers

Judge Hol | oway had earned through her years of service, and her
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per sonal reputation. ( Fi ndi ngs, p. 24) . The sanction
recommended here was remarkable only in its |eniency.

Unli ke Florida Bar proceedings, JQC proceedings nmake no
provision for a cross appeal. 1In the end analysis, it is left
to this Court to rely on its own experience and judgnent to
eval uate the m sconduct and reach a decision on the proposed
sancti on. That sanction may consist of nodification of the
sanction upwards, as well as downwards. While Special Counsel
isin the position of defending the Hearing Panel’s action, such
nodi ficati on woul d be appropriate here, in light of the case
I aw.

CONCLUSI ON

For all of the foregoing reasons, the Hearing Panel’s
findi ngs and recomendati ons shoul d be approved. However, this
Court, in its discretion, is clearly free to nodify any
di scipline inposed. That discretion includes the authority to
nodi fy disciplinary action upwards, as well as downwards, and
woul d be entirely warranted here.

Respectfully subm tted,

Lauri Wal dman Ross, P. A

Two Datran Center, Suite 1612
9130 Sout h Dadel and Boul evard
Mam , Florida 33156-7818
(305) 670-8010

By:

Lauri Wal dman Ross, Esq.
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